MFN (UNIT 2)
Three tier Test
Canada Autos
· In Canada – Autos, Canada maintained an import duty exemption on imports of motor vehicles granted to manufacturers of motor vehicles which met certain requirements related to their production of motor vehicles in Canada.
· The main beneficiaries were the principal United States auto manufacturers, and in practice they imported only their own automobiles duty-free.
· The legal differentiation was not based on product characteristics and the list of beneficiaries was closed.
· The panel inquired into the source countries of the imports, which in practice (de facto) benefited from the duty exemption. It found that the regime favored products of certain origins and concluded that Canada did not accord the advantage on equal terms to like products of different origin.
· The panel based its decision on the discriminatory effects of the measure with respect to origin and did not merely look for some like product from another country.
Border measures: non-fiscal
EC – Bananas III:
· Use of less complicated licensing procedure
· Incentives given to operators to purchase bananas of a particular origin
· Issuance of license to import bananas of particular origin based on economic activity performed by the economic operator requesting the license
· The granting of licenses to operators representing producers from certain countries only
· The imposition on certain bananas of the in-quota tariff rate provided that they originate in particular countries
*All considered advantages for the purposes of MFN
Immediately and unconditionally
Belgian Family Allowances:
· 1952 GATT Panel decision that WAS adopted
· First occasion for GATT Panel to rule that a violation had occurred.
Facts:
· Belgian Law in 1939 that imports from countries with similar systems of family allowances would be exempt from certain tax
· Belgium had granted exemption to most of its neighbours, but refused Denmark and Norway, whose products suffered an extra 7.5% tax
Note: 
· complainants did not argue violation, only that they should be included in the benefit
· Panel found that the system was difficult to reconcile with the spirit of the General Agreement
Panel decision adopted, and hasn’t been disputed since
· Since then, discipline of Art 1 has hardened:
· Henceforth: the policy in another country is irrelevant to the treatment of products from that country
Indonesia – Automobiles
· 1996 car programme granted customs duty benefits to parts conditional to their being used in assembly in Indonesia of a National Car
· Also condition on meeting of certain local content targets
· Had the effect of advantaging Korean companies
· Panel found measure inconsistent with Art I:1 because of the conditions, and found that trade advantages could not “be made conditional on any criteria that [are] not related to the imported product itself.”
“like products?”
Spain-Unroasted case
Spain introduced a new tariff heading to separate different types of unroasted coffee:
· • Coffee from “mild” beans (Colombia): duty free
· • Coffee from “unwashed Arabica” / Robusta beans (Brazil): 7%
· Spain argued that these were different products and, thus, no discrimination existed
· Panel considered:
1. Characteristics of the product
2. Their end-use
3. Tariff regimes of other members
· Panel found that
1. No other members discriminated
2. Different coffees originated in different climates and so were all slightly different, like all agricultural products
3. Coffee usually sold in the form of blends, combining various types
• The measure violates Article I:1 because the disadvantaged product is exported mainly by Brazil. Therefore, Spain’s tariff regime was discriminatory vis-a-vis unroasted coffee originating in Brazil.
Therefore: coffees were considered “like products” in this case
NT (UNIT 3)
ART III:2 AND 4
Italy - Agricultural Machinery
Facts
· Special credit terms were given to Italian farmers if they purchased Italian agricultural machinery
· Eligible purchasers may benefit from these favorable terms when they buy Italian agricultural machinery; if, on the other hand, they wish to buy foreign machinery on credit, the terms would be less favorable. 
· The United Kingdom delegation noted that Article III:4 of the General Agreement - alleged that Italian law presented a discrimination— an inconsistency with the provisions of Article III
· 1958 GATT Panel decision:
· The intention of the drafters of the agreement was clearly to treat the imported products in the same way as the like domestic products once they have been cleared through customs.  Otherwise indirect protection could be given.
Japan - Alcoholic Beverages II
Facts
· Japanese Liquor Tax Law that established a system of internal taxes applicable to all liquors at different tax rates depending on which category they fell within. The tax law at issue taxed shochu at a lower rate than the other products.
· Vodka and other alcoholic beverages such as liqueurs, gin, genever, rum, whisky and brandy, were taxed in excess of domestic shochu.
· AB quoted Italy – Agricultural Machinery and US – Section 337 and added that Art III obliges members of the WTO to provide equality of competitive conditions for imported products in relation to domestic products.  
· NB: 
· The broad purpose is to avoid protectionism.
Article III:2 first sentence
China – Auto Parts (2009):
Sets out 3-tier test:
1. Whether the measure is an internal tax or other internal charge on products?
2. Whether imported and domestic products are “like” products”
3. Whether the imported products are taxed in excess of the domestic products?
If all affirmative, then violation of Art III:2 first sentence.  If not, then further examination for consistency with second sentence.
Note: second sentence requires Directly Competitive or Substitutable (DCS) Products enquiry, not “like” products
The measure:
The EC challenged the Chinese measures under which imported automobile parts, as defined by the measures, which were used in the manufacture of vehicles for sale in China are considered to fulfil the characteristics of a whole vehicle if they are imported in excess of certain thresholds. This is the case when specific combinations of parts of the later assembled vehicle are imported or when the price of the imported parts attain 60% or more of the vehicle. 
If these thresholds are met, the measures provide that imported parts will be subject to charges equal the tariffs for a complete vehicle. These charges are assessed after the assembly of the parts into complete vehicles.
When is it an internal tax?
Mexico – Taxes on Soft Drinks:
Facts
Mexico's tax measures under which soft drinks using non-cane sugar sweeteners were subject to 20 per cent taxes on (i) their transfer and importation; and (ii) specific services provided for the purpose of transferring soft drinks and bookkeeping requirements.
Measure at issue: Mexico's tax measures under which soft drinks using non-cane sugar sweeteners were subject to 20 per cent taxes on their transfer and importation
AB found: tax measure inconsistent with Art III:2 first sentence (like products) by posing an indirect tax on non-can sugar sweeteners.

Art III:2 Second sentence
The test (based on Japan – Alcohol II):
· Whether the measure at issue is an internal tax or other charge on products
· Whether the imported and domestic products are directly competitive and substitutable; 
· Whether the imported and domestic products are dissimilarly taxed; and
· Whether the dissimilar taxation is applied so as to afford protection to domestic production
Art III:4
Korea – Various Measures on Beef
The AB considered whether Korea was infringing the national treatment obligation by maintaining a dual retail system for marketing beef that confined sales of imported beef to specialized stores.
/-Korean law created two distinct retail distribution systems for beef: one for domestic beef and another for imported beef. A large retailer could sell both domestic and imported beef as long as it maintained separate sale areas. Retailers selling imported beef were required to display a sign reading “Specialized Imported Beef Store”.
AB stated test for a violation of Art III:4:
1. Are they “like” products?
2. Is the measure at issue a ‘law, regulation, or requirement affecting their internal sale, offering for sale, purchase, transportation, distribution or use’?
3. Are the imported products accorded ‘less favourable’ treatment than like domestic products?
According to the Appellate Body, the dual retail system virtually cut off imported beef from access to the "normal" distribution outlets for beef, which modified the conditions of competition for imported beef to the disadvantage of the imported product. 
In this connection, the Appellate Body said that the formally different treatment of imported and domestic products is not necessarily "less favourable" for imports within the meaning of Art. III:4.
European Communities Asbestos
· In EC-Asbestos, the issue was whether chrystotile asbestos fibres are like fibres made from other materials, such aspolyvinyl alcohol, cellulose, and glass (PCG fibres)
· AB were of the view that the word ‘like’ is to be interpreted to apply to products that are in such a competitive relationship
· Thus, determination of like under Article III:4 is a determination about the nature and extent of a competitive relationship between and among products
· Essentially, a synthesis of physical characteristics and marketplace ideas
Art XX in general
A Two–tier test:
· Does the measure meet the requirements of one of the exceptions under Art XX?
· Does the measure meet the requirements of the chapeau?
The Chapeau
· The Chapeau essentially prohibits any “arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade”
· Stands as a qualification to the exceptions and at the same time ensures against abuse by the parties who resort to it
· A Member’s right to invoke the exceptions is thus conditional and limited. 
· Three standards qualify the use of any of the exceptions in Article XX
· A measure is not to be permitted if it is established as an:
· 1. arbitrary discrimination
· 2. unjustifiable discrimination
· 3. a disguised restriction on international trade 
US – Shrimp (1998)
· United States introduced an import ban on shrimp caught in a manner which threatened and endangered turtle species which occasionally migrated through US waters
· Their solution: a certification procedure to certify certain producers as using Turtle Excluder Devices (TEDs)
· TEDs patented in the United States
· Relied on XX(g): allows trade restrictive measures if it relates to the conservation of exhaustible natural resources and are made effective in conjunction with restriction on domestic production or consumption
· The AB found that: 
“it is not okay for a WTO member to use an economic embargo to require other Members to adopt essentially the same comprehensive regulatory program, to achieve a certain policy goal, as that in force within the Member’s territory without taking into consideration different conditions which may occur in the territories of the other Members.”
· The measure was unjustifiable because it essentially required countries to duplicate the U.S. program without regard to the various circumstances of each country similarly situated and impacted by the import ban
· It was also indicated that another facet of unjustifiable discrimination is the failure of a country to negotiate with countries affected by the measure.
· A prior recourse to diplomacy as an instrument of environmental protection must be made and the failure to do so would necessarily resort in discrimination.
· Arbitrary discrimination – determined to exist as well in the case “because the U.S. authorities, in their certification process for shrimp imports, did not comply with the basic standards of fairness and due process with regard to notice, the gathering of evidence and the opportunity to be heard”.
· Disguised restriction on international trade if it is one of a protectionist nature – found that if the measure is found to be discriminatory under the two preceding qualification, determining the application of the last test is irrelevant.
EC – Seals (2014)
· Norway claimed that the European Communities seal regime provided for more favourable treatment of products originating in Danish territory and certain 3rd countries
· The regime: banned import of seal products, subject to certain exceptions.  Most notably: The Inuit population exception (IC exception)
· Invoked Art XX(a) exception: public morals
· AB found that the EU had not demonstrated that the EU Seal regime, with respect to the IC exception met the requirements of the chapeau of GATT Art. XX. Therefore, the EU had not justified the EU Seal regime under GATT Art. XX (a)
DSU (UNIT 5)
Access to WTO Dispute Settlement
· Access to, that is, the use of, the WTO dispute settlement system is limited to Members of the WTO
· AB in US-Shrimp Case: 
“It may be well to stress at the outset that access to the dispute settlement process of the WTO is limited to Members of the WTO. This access is not available, under the WTO Agreement and the covered agreements as they currently exist, to individuals or international organizations, whether governmental or non-governmental. Only Members may become parties to a dispute of which a panel may be seized, and only Members “having a substantial interest in a matter before a panel” may become third parties in the proceedings before that panel. Thus, under the DSU, only Members who are parties to a dispute, or who have notified their interest in becoming third parties in such a dispute to the DSB, have a legal right to make submissions to, and have a legal right to have those submissions considered by, a panel.”
Causes of Action
In India – Quantitative Restrictions, the Appellate Body held:
· “This dispute was brought pursuant to, inter alia, Article XXIII of the GATT 1994. According to Article XXIII, any Member which considers that a benefit accruing to it directly or indirectly under the GATT 1994 is being nullified or impaired as a result of the failure of another Member to carry out its obligations, may resort to the dispute settlement procedures of Article XXIII.”
· The consultation and dispute settlement provisions of most other covered agreements incorporate by reference Articles XXII and XXIII of the GATT 1994.
SUBSIDIES (UNIT 6)
When is a benefit conferred?
· Recipient of financial contribution should have received an advantage that could not be received on the market as per Canada Aircraft
SAFEGUARDS (UNIT 7)
Unforeseen developments
· US Hatters Fur – The US invoked a safeguard measure on imported fur products, arguing that the change in hats fashion which led to the increase in imports of felt hats was unforeseen, particularly in view of its magnitude.
UNIT 10 GATS
SCOPE AND DEFINITION 
· The Appellate Body, in Canada – Autos, stated that a threshold question, for a panel in any case involving claims under the GATS, is whether the measure is within the scope of the GATS by examining whether it is a measure “affecting trade in services” within the meaning of Article I of the GATS
· MFN
· In EC – Bananas III, the Appellate Body clarified that the MFN obligation in Article II of the GATS applies both to de jure as well as to de facto discrimination
· In order to determine whether services or service suppliers of different countries – for example, Country A and Country B – are discriminated against, it is necessary to examine: 
· ) the origin of the services and/or the service suppliers; and
· 2) Whether the services and/or service suppliers of Country A and B are “like” 
· Canada-Autos : in order to determine whether or not services or services suppliers of one Member have been treated less favorably than services or service suppliers of another country, a panel must analyze, on the facts, whether the measure has altered, or has the potential to alter, the conditions of competition between the services or service suppliers of one Member as compared with like services or like service suppliers of another country
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