INTRODUCTION

The facts in the assignment are based on some of the principle or essential elements that must be present for the contract to be valid namely offer and acceptance. The two said elements constitute what is known as an agreement. One party to the contract must offer another party to enter into a contract and the other party must accept the terms of the offer. 
An offer is a promise or proposal by one party (‘offeror’, ‘proposer’ or ‘promisor’) to enter into a contract, on a particular set of terms, with the intention of being bound as soon as the other party to whom the proposal or promise is made (‘offeree’ or ‘promisee’) signifies his acceptance. An offer can also be defined as a statement by one party of a willingness to enter into a contract on stated terms, provided that these terms are in turn accepted by the party or parties to whom the offer is addressed or made. In other words, an offer is an expression of willingness to contract on specified terms, with the intention that it is to become binding as soon as it is accepted by the person to whom it is addressed or made. It is a proposal by one person or party to another to enter into a legally binding agreement with that person.

Acceptance, on the other hand, is defined as an acceptance is a final and unqualified acceptance of the terms of an offer either in writing, by words or by conduct. An acceptance is a final and unqualified expression of assent to the terms proposed by the offeror, either in writing, by words or by conduct. The acceptance should reflect the offer precisely or must exactly match the offer in order to result in agreement. This is what used to be called “consensus ad idem” or “meeting of the minds”. 
The facts in the question or assignment raises the following legal issues:

(1) Whether or not the posting or offering of the CDs of Wagner Ring by Opera Classics Limited amounted to an offer or invitation to treat?
(2) Whether or not the ordering of the CDs of Wagner Ring from Opera Classics Limited by Carl constituted a valid contract?  
(3) Whether or not the second e-mail by Carl to Opera Classics Limited to cancel his order of the CDs of Wagner Ring was valid? 

We examine or discuss these legal issues one by one.

(1) Whether or not the posting or offering of the CDs of Wagner Ring by Opera Classics Limited amounted to an offer or invitation to treat?

An offer is a statement by one party of a willingness to enter into a contract on stated terms, provided that these terms are in turn accepted by the party or parties to whom the offer is addressed. On the other hand, An invitation to treat is simply an expression of willingness to enter into negotiations which, it is hoped will lead to the conclusion of the contract at a later date.  In other words invitation to treat can be said to be a statement and an act that appears like an offer but is not an offer. It is merely an incentive or encouragement designed by the person making it to encourage the making of offers to him and is certainly not intended to be legally binding. 

The distinction between an offer and an invitation to treat is often difficult to draw as it depends on the intention of the maker of the statement or offer. However, there are certain situations where the law makes presumption on whether that situation is an offer or an invitation to treat. These situations include the following: Goods Displayed on Shelves in a Self-Service Shop, Goods Displayed in a Shop Window, Vending Machines and Automatic Machines, Advertisements, Catalogues and Brochures, Advertisements by Websites, Sale of Shares, Auction Sales, and Tenders.

The general principle of contract law is that the display of goods on shelves in a self-service shop, in shop windows, and advertisements of goods in catalogues, brochures and websites is not an offer but an invitation to treat. In Fisher v. Bell [1961] 1 QB 394, [1960] 3 ALL ER 731, a shopkeeper was prosecuted for displaying a flick-knife inside his shop window with a price attached. He was found by the Court not to have committed the offence of offering for sale an offensive weapon contrary to the Restriction of Offensive Weapons Act 1959. The Court held that the display of the weapon in a shop window was not offering it for sale. It was a mere invitation to treat rather than an offer. 
Similarly, in Partridge v. Crittenden [1968] 1 WLR 1204, [1968] 2 All ER 421, the appellant advertised in a periodical ‘Quality Bramblefinch cocks, Bramblefinch hens 25s each. He was charged with the offence of ‘offering for sale’ wild live birds contrary to the protection of Birds Act 1954. It was held that the advertisement was an invitation to treat and not an offer and so the appellant was acquitted.  

Also in the case of Pharmaceutical Society of GB v. Boots Cash Chemists (Southern) Ltd [1953] 1 QB. 401, [1953] 1 All ER 482, the defendants (Boots Cash Chemists Ltd) organized their shop on a self-service basis. They were charged with a breach of the Pharmacy and Poisons Act 1933, which required that a sale of drugs take place under the supervision of a registered pharmacist. There was no pharmacist present close to the selves, but a pharmacist supervised the transaction at the cash desk and was authorised to prevent a customer from purchasing any drug if he thought fit. The question was at what point the contract was formed: when the customer removed the goods from the selves or when they were presented to the cash desk for payment. The court held that the sale took place at the cash desk and not when the goods were taken from the selves. The display of the goods was simply an invitation to treat and therefore the defendant had been no breach of the Act.  

Like in the case of the advertisement of goods, the general principle is that advertisements on websites are considered as merely an invitation to treat and not offers. The customer by selecting the products on the website or through the internet is making an offer to buy, which may be accepted or rejected by the seller. Therefore suppliers of the goods advertised on the websites are not bound to sell to any potential customer who places an order through or via the internet. For example, where A advertises an item on the website, let say a camera by mistake for K100,000 instead of K800,000. A upon realizing this error may refuse to proceed with the orders which could have been made by potential customers before the mistake was detected by A. 

In short in advertisement of goods on the websites are invitation to treat, and it is the potential customer who actually makes the offers. Their offers can be rejected by the supplier or advertisers in cases where an error has occurred.   

(2) Whether or not the ordering of the CDs of Wagner Ring from Opera Classics Limited by Carl constituted a valid contract?  

As already, the general principle of law is that advertisements on websites are considered as merely an invitation to treat and not offers. The customer by selecting the products on the website or through the internet is making an offer to buy, which may be accepted or rejected by the seller. In the case before us, Carl selected a set of the CDs of the complete Wagner Ring from Opera Classics Limited website at K1,200,000.00, which amounted to an offer, and Opera Classics Limited accepted the offer through the e-mail it sent to Carl. 
The general principle of contract law as regards acceptance is that acceptance is completed only when it has been communicated to the offeror. Until the acceptance is communicated it does not create any legal relations. In the case of Brogden v. Metropolitan Railway Co. (1877) 2 App Cas 666: a draft agreement relating to the supply a coal was sent to the manager of a Railway Company for his acceptance. The manager wrote the word “approved” and put the draft in the drawer of his table intending to send it to the Company’s solicitor for a formal contract to be drawn up. By some oversight the document remained in the drawer. It was held that there was no contract. 
(3) Whether or not the second e-mail by Carl to Opera Classics Limited to cancel his order of the CDs of Wagner Ring was valid? 

The general rule is that an acceptance must be communicated to the offeror if it is to lead to a binding agreement. Until and unless the acceptance is so communicated, no contract comes into existence. The operation of this rule was stated by Lord Denning in Entores v Miles Far East Corporation [1955] 2 All ER 493. The general rule also applies to so called “instantaneous” communications. This ranges from the human voice when parties are face to face or on the telephone, to telex, fax machines, the internet and e-mails.    
As a general rule, an acceptance must be brought to the offeror’s attention for it to be effective. However, communication through the post provides an important exception to this general rule. The general rule as regards acceptance sent by post is that the acceptance of the offer takes place or becomes effective, provided it was correctly addressed and prepaid, is posted by the offeree. This rule applies even if the letter of acceptance is lost or destroyed. 
This general rule traces its origin from the case of Adams v. Lindsell (1818) 1 B & Ald 681. The defendant wrote to the plaintiff offering to sell wool and requested a reply “in the course of post”. The defendant misdirected the letter and this caused it to be delayed for a couple of days. On receiving the letter, the plaintiff replied immediately, by posting a letter of acceptance. After the plaintiff’s acceptance was posted, but before it arrived, the defendant sold the wool to a third party, in the belief that the plaintiff was not interested. The Court held that a contract was concluded between the defendant and the plaintiff when the letter of acceptance was posted by the plaintiff. 
Similarly, in Henthorn v. Fraser [1892] 2 Ch 27, Fraser offered to sell some horses to Henthorn and gave him fourteen days to consider. The following day Fraser decided the price he had quoted was too low and wrote to Henthorn revoking the offer. After the letter of revocation had been posted but before he had received it, Henthorn decided to buy the horses, and posted his letter of acceptance at 3.50 p.m. It was held that a binding contract had come into existence at 3.50 p.m. the letter of revocation was ineffective, for it had arrived too late.       
Whilst the post rule applies to communications of acceptance by cable, including telegram, it does not to instantaneous modes such as telephone, telex, fax or e-mails. Therefore Carl’s second e-mail to Opera Classic Limited cancelled his offer to buy CDs of Wagner Ring at K1,200,000.00. 
CONCLUSION

In conclusion we advise Carl as follows:

(i) The offer Carl made to Opera Classics Limited to purchase CDs Wagner Ring at K1,200,000 was cancelled by his second e-mail to Opera Classic Limited in which he cancelled his previous order. 
(ii) Carl has no claim against Direct Opera as the advertisement of the CDs of Wagner Ring had a mistake as to the price. Upon realising the mistake Opera Direct was entitled to reject the offer made by Carl to buy the CDs of Wagner Ring at K750,000. 
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