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SCHOOL OF LAW

L 120 - LAW OF CONTRACT

FINAL EXAMINATION PAPER

THURSDAY, 4 DECEMBER 2014

09:00 – 12: 00 HOURS

TIME ALLOWED: 3 HOURS PLUS 5 MINUTES READING TIME

INSTRUCTIONS TO CANDIDATES: 

1. Check that you have the correct examination paper in front of you.

2. This question paper contains SEVEN (7) QUESTIONS. Answer QUESTION ONE (1) which carries 40 Marks and ANY OTHER THREE (3) QUESTIONS which carry 20 Marks each. 

3. All answers should be in answer booklets provided only.

4. Write down the number of questions attempted on the cover page.

5. Begin answering each question on a new page. 

6. Candidates are permitted to bring their own copies into the examination room, a clean and unmarked copy of the Companies Act, Chapter 388 of the Laws of Zambia. 

7. There shall be no communication between students during the examination. Any attempt to make such communication will lead to immediate disqualification. 

DO NOT TURN THIS PAGE UNTIL YOU ARE TOLD TO DO SO.

QUESTION 1

Sarah who has just moved into her newly built flat in the lush suburb of Samala Park, wishes to purchase some furniture and other household goods for her new home. One Saturday morning, she attends an auction sale at Sam Joe Ltd. The auction is being conducted on behalf of Bupe who plans to relocate to Malawi. Up for auction are a variety of fairly used pieces of furniture and other household goods and appliances. 

Sarah is keenly interested in purchasing a fairly used black leather five piece sofa set and an auburn wooden display cabinet. The reserve price of the sofa set is K3,000 while that of the display cabinet is K2,000. The auction sale begins and the auctioneer calls for bids for the sofa set. Three other bidders place bids of K3,000; K3,500 and K4,000 respectively. Anxious not to let this opportunity pass her by, Sarah places a bid of K4,500 on the sofa set. Another bidder by the name of John, then places a bid of K4, 800 and the sofa set is sold to him at that price. 

The auctioneer then begins to call for bids for the wooden display cabinet. Other bidders in the room place their bids and the highest bid placed so far is K3,500 by another bidder by the name of Ruth. Sarah then places a bid of K3,800 which the auctioneer acknowledges by hitting his gavel on his table. The display cabinet is then sold to Ruth who lo ads it in her canter and drives home with it. 

Two days later, As Sarah is shopping for groceries at Picker’s Pay Supermarket, she meets her former college mate Mr Tom Mbuzi, a businessman who sales high quality Egyptian carpets at affordable prices. Sarah indicates to Mr Mbuzi that she would be interested in purchasing three red large Egyptian carpets to fit her lounge, bedroom and guest bedroom. The two then exchange business cards and schedule a meeting for the following day at 11 hours.  

The following day at Mr Mbuzi’s shop, Sarah pays K6,000 for the last three large carpets in stock, but does not take them home with her as she does not have space to carry them in her two door Mercedes Benz coupe. Mr Mbuzi then indicates to Sarah that he would deliver them at her home before 17 hours the same day. On that assurance, Sarah drives away excited about her new purchases. 

At around 14 hours the same day, as Mr Mbuzi is loading the carpets in the truck and preparing to deliver them at Sarah’s home, Sylvia indicates to him that she is interested in buying all three carpets at K8,000. He agrees and the carpets are sold to Sylvia. 

Two days later, Sarah’s cousin Maria who is based in Makonde, writes to Sarah offering to sell her 10 sets of brand new lined curtains at K500 each. In the letter, Maria indicates to Sarah that ‘she expects Sarah’s reply via recorded delivery post.’ 

The following day, Sarah replies to Maria’s letter stating that ‘she is more than willing to buy all 10 sets of curtains at K500 each and hands the envelope to a ZamPost Express Mail Service (EMS) delivery man delivering letters and parcels in the neighbourhood. However, the letter is never received by Maria. 

Maria assumes that Sarah is no longer interested in buying the sets of curtains and sells them off to Mumba. Meanwhile, Sarah discovers that the sofa set has been sold to John, the display cabinet sold to Ruth and that Mr Mbuzi has sold the three carpets to Sylvia. She is also disappointed to discover that Maria has sold the curtains to Mumba despite her replying via post as requested by Maria. 

Sarah is distressed by the recent turn of events and approaches you for advice. Advise Sarah whether or not she has an enforceable contract against Bupe, Mr. Mbuzi and Maria. 
[40 MARKS]

QUESTION 2 

Mr Ricky Ross, is a crook who makes a living from stealing the identity of unsuspecting members of the public. One Saturday evening as Mr Ross takes a stroll at Wonderhill Shopping Mall, he comes across a lost wallet containing a driving licence, bank cards and business cards all bearing the name of Mr Jacob Kombe. 

On Monday morning, Mr Ross walks into Sleek Cars’ Showroom and decides that he wants to purchase a brand new 2014 model of the Land Rover Range Rover Sport, valued at $96, 000 (including interest), on hire purchase terms. Mr Ross produces the driving licence in the name of Mr Jacob Kombe and the Show room Manager faxes this to Loan-Ace Finance Ltd, a finance company that advances funds to clients wishing to purchase brand new vehicles on hire purchase terms. 

Loan-Ace Finance Ltd carries out a credit check on Mr Kombe which proves very satisfactory and Mr Ross’s finance agreement is approved. He is then allowed to drive away with the vehicle after paying a deposit of 10 per cent of the total price. According to the finance agreement, Mr Ross is to pay 3.75 per cent of the total cost of the vehicle within a period of two years. Two days later, Mr Ross sells the car to Ms Chisha for $95, 000 and immediately leaves the country. His whereabouts are unknown and as a result of this, he has defaulted on his loan repayments to Loan-Ace Finance Ltd. 

Loan-Ace Finance Ltd have since discovered that the vehicle has been sold to Ms Chisha and now seek to recover it or the original purchase price. 

Citing relevant legal authority, advise Loan-Ace Finance Ltd whether the contract they entered into with Mr Ross is void for mistake and whether or not they can recover the vehicle or the original purchase price from Ms Chisha. 
[20 MARKS] 



QUESTION 3 

Ms Tembo who has recently inherited a substantial amount of money from her late father, wishes to invest it in some lucrative business ventures. One Friday morning, she attends a business conference where she meets Dr Mulenga, a dental surgeon. He offers to sell his dental clinic to Ms Tembo as he plans to relocate to South Africa. 

A week later, Ms Tembo and Dr Mulenga meet again to discuss the prospective sale of the dental surgery to Ms Tembo. During the meeting, Dr Mulenga informs Ms Tembo that the surgery’s current annual income is K60, 000 and that it has 200 registered fee-paying patients. 

The next meeting is then scheduled for the following month. Meanwhile, Dr Mulenga has since fallen ill and being the only dental surgeon at the surgery, he has not been able to attend to his patients resulting in all of them leaving and seeking dental services elsewhere. As a result of this, the surgery begins to trade at a loss. 

In reliance on Dr Mulenga’s information at the last meeting, Ms Tembo decides to purchase the dental surgery at the cost of K120, 000. One Monday morning, Ms Tembo attends a business investment seminar and comes across the company prospectus of Chipute Cement Plc. The company wishes to float its shares on the stock exchange and has included in its prospectus vital information such as the company’s future projects; long-term goals; history, information pertaining to its board of directors and key staff as well as its corporate social responsibility schemes. 

The prospectus omits to list the number of shares being offered to the public on the stock exchange.  It also omits to include financial statements and balance sheets for the last 12 months, to show the company’s profit and loss margins. In reliance on the information contained in the company prospectus, Ms Tembo goes ahead to purchase shares in Chipute Cement Plc. Meanwhile, Ms Tembo decides to go through the clinic’s financial statements and accounts and discovers that its current annual income is K5, 000. She then realises that she made a huge mistake by investing part of her inheritance in ‘a sinking ship’. 

A month later, Chipute Cement Plc also begins to trade at a loss. Ms Tembo is extremely distressed about the recent turn of events and approaches you for advice. Citing relevant legal authority, advise Ms Tembo whether or not she can sue Dr Mulenga and Chipute Cement Plc for misrepresentation. 						[20 MARKS]

QUESTION 4 

On 30 November, Mwaka and Luyando sign a contract whereby Mwaka is to supply Luyando with 3, 000 copies of Cheshire, Fifoot and Furmston’s Law of Contract textbooks. The agreed contract price for this is K 3, 000 which Luyando pays on the same day.  The two agree that Mwaka is to deliver the textbooks to Luyando on 10 December.  However, on 5 December, Mwaka contacts Luyando and informs her that she is unable to deliver the textbooks unless Luyando agrees to an increase in the contract price from the initial K 3,000 to K 8,500. 

Luyando tries to find an alternative supplier of the Cheshire, Fifoot and Furmston’s Law of Contract textbooks but finds none. She then tries to convince Mwaka to reconsider her price stating that ‘all she can afford at the moment is K 3,000’. Mwaka replies by stating that ‘she would think about it and get back to her in due course.’ Meanwhile, distressed by the recent turn of events, Luyando decides to seek advice from her friend Monde who is an accountant. Monde advises her not to go ahead with the contract with Mwaka because having recently looked at Luyando’s accounts, she cannot afford to pay K8,500 at such short notice. 

Two days later, Mwaka responds to Luyando stating that ‘she cannot supply the textbooks any lower than K8,500 and that if Luyando does not pay the new contract price, she can forget about ever ordering any textbooks from her.’ 

Anxious to maintain the business relationship between herself and Mwaka, Luyando then agrees to pay the new contract price suggested by Mwaka. However, on 10 December, Mwaka only delivers 1, 000 copies of the textbooks instead of 3, 000 textbooks as agreed by the parties. Four months later, Mwaka has still failed to deliver the extra 2, 000 copies  of the textbooks. Luyando is extremely distressed about this as she has had to borrow money in order to pay Mwaka the new contract price of K 8,500. 

Citing relevant legal authority, advise Luyando whether or not the contract is voidable for economic duress. 								[20 MARKS] 

QUESTION 5

Mr Sitali is employed by Barnet Glass Manufacturing Ltd as a Glass Plant manager. The company manufactures three specific types of high quality glasses such as flat glass, container glass and fiberglass.

Mr Sitali’s responsibilities include among others, to supervise the entire glass manufacturing process and ensure that the correct formulae are used and strictly adhered to by the plant staff. 

His employment contract contains a clause whereby ‘Mr Sitali is not to divulge any trade secrets or carry on or be interested in glass manufacture or any business connected with glass making carried on by Barnet Glass Manufacturing Ltd within Zambia for a period of five years after the termination of his employment.’

Three months later, Mr Sitali decides to resign from his employment with Barnet Glass Manufacturing Ltd in a quest to enhance his curriculum vitae by seeking better employment elsewhere. 

Upon resigning from his employment with Barnet Glass Manufacturing Ltd, Mr Sitali is offered a job at Blue Tyre Manufacturing Ltd as a Chief Plant Operations Manager. The company manufactures Passenger tyres, Light Truck tyres, 4x4 tyres, Truck tyres, Farm tyres, Industrial tyres, Earthmover tyres, Conveyor belts, Power transmission belts and industrial hoses. 

Mr Sitali’s responsibilities include among others, to supervise all plant managers at the tyre manufacturing plant and ensure that the correct formulae and processes are strictly adhered to by the plant staff. 

Barnet Glass Manufacturing Ltd have since discovered that Mr Sitali is now employed by Blue Tyre Manufacturing Ltd as a Chief Plant Operations Manager and seek to enforce the restraint in his previous employment contract.

Mr Sitali is distressed about Barnet Glass Manufacturing Ltd’s impending action to enforce the restraint against him and approaches you for advice. Advise Mr Sitali whether or not the restraint in the employment contract with Barnet Glass Manufacturing Ltd is enforceable against him. 							[20 MARKS]

QUESTION 6 

“An agent owes a fiduciary duty to his principal because he is someone who has undertaken to act for or on behalf of his principal in a particular matter in circumstances which give rise to a relationship of trust and confidence. Thus, an agent must not make a profit out of his trust.”  Per Lord Neuberger in FHR European Ventures LLP and others (Respondents) v Cedar Capital Partners LLC (Appellant) [2014] UKSC 45 at paragraph 5.  

With reference to relevant decided cases, discuss the different types of authorities that an agent has in an agency relationship, as well as the duties that an agent owes to his principal. 									[20 MARKS] 

QUESTION 7	

With reference to relevant legal authority, write short notes on the following legal principles: 

a) Lapse of time 							[2 Marks] 
b) Affirmation 								[2 Marks]
c) Restitution in Integrum is Impossible				[2 Marks]
d) Intervention of Third Party Rights 					[2 Marks]
e) Damages in lieu of Rescission 					[2 Marks]
f) The rule in Hadley v Baxendale [1854] EWHC J70 		[5 Marks]
g) Quantum meruit 							[5 Marks]  
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