

SCHOOL OF LAW

L 120 – LAW OF CONTRACT

FINAL EXAMINATION

4 DECEMBER 2012

14:00 – 17:00

TIME ALLOWED: 3 HOURS PLUS 5 MINUTES READING TIME

INSTRUCTIONS TO CANDIDATES

1. Check that you have the correct examination paper in front of you.

2. The paper consists of six (6) questions. Answer Question one (1) and any three (3) questions.
3. Write down the number of questions attempted on the cover page.

4. Begin each question on a new page.

5. Candidates are permitted to bring their own clean and unmarked statutes into the examination room. 
6. There shall be no form of any communication between students during the examination. Any attempt to make such communication will lead to disqualification. 

DO NOT TURN THIS PAGE UNTIL YOU ARE TOLD TO DO SO.
QUESTION 1

Sarah who resides in Lusaka recently inherited a house in Kasama on the death of a relative. She offered to sell the house to Mulenga, a retiree from Mpika University, who intended to settle in Kasama. Mulenga had indicated that he wanted to buy a house in a good residential area as he intended to finish a book he had began writing many years ago. Sarah assured him that the house was in a good area and conducive for the intended purpose. Sarah had however never been to Kasama and was relying on a description given to her by the executor of the will. Mulenga upon realizing that Sarah had never been to Kasama requested that he be given a week to confirm whether the house met his requirements. He then telephoned a relative based in Kasama and asked him to confirm Sarah’s assertions. The relative did not call Mulenga back and all attempts by Mulenga to reach him proved futile. After a week Sarah called Mulenga to enquire whether he was still interested. Thereupon Mulenga accepted Sarah’s offer and indicated that he would be transferring K80million as part payment into her account. Sarah subsequently acknowledged receipt of the money by sending Mulenga an email. In this email she also instructed Mulenga to pay the balance of the purchase price of K40 million to Galaxy Motors for a motor vehicle she had procured.
Sarah yesterday received a phone call from Mulenga who had since traveled to Kasama. Mulenga told her that he had just discovered that the house was in a street next to the football stadium where Riva pool Stars a popular local team plays. Sarah did not know this. Mulenga told Sarah that the noise caused by the people attending matches at the stadium would be intolerable. Mulenga indicated that he had relied on Sarah’s word when accepting the offer. He said he was not prepared to proceed with the sale.

Sarah seeks your advice; she would like to know whether she can take any action to force Mulenga to conclude the sale. She would also like to know whether Mulenga would have legal grounds to avoid his agreement to buy the house. Meanwhile Galaxy Motors are also threatening litigation. Advise Sarah (40 Marks)
QUESTION 2

Helen had lived with her parents in Lusaka until they were both killed in a car accident in 1995. Helen was then 22, and in order to sustain herself, she took a job as a hostess in a lodge in Livingstone. Helen’s only remaining relative was her aunt, Irene, who greatly disapproved of Helens job. After Helen moved to Livingstone Irene wrote to her on a number of occasions, suggesting she come back to Lusaka, but each time Helen’s reply was that she was earning more money than she could ever earn in Lusaka, that she had a pleasant flat and that she enjoyed living by herself.
In January this year Irene wrote again to Helen, this time saying that if Helen came back and lived with her in Lusaka she would give Helen half a share in her house. As the house is worth over K500 million, Helen agreed to return, she gave up her flat, resigned her job and returned in February, and has been living with her aunt since. Irene has still not had the necessary documents prepared for giving Helen the half share in the house, and Helen grows increasingly apprehensive of her aunts intentions.

Helen comes to you for advice on whether she can enforce her aunt’s promise. Give reasons for your answer. (20 Marks)
QUESTION 3

John ran a taxi business in Kitwe. In June 1998, he entered into a 3 year agreement under which he hired a number of vehicles from Motor Leasing Limited at a rental of K1 million per month. In January 1999 a government subsidy scheme made public transport much cheaper and more services were available. Taxi use declined substantially.

Because of John’s resulting financial difficulties and because he was a valued customer, Motor Leasing Limited and John entered into a “supplementary agreement” in February 1999 which provided for a reduction of 20 per cent in the rental “for 12 months in the first instance until the demand for taxis improves.”

For three weeks in November 1999 there was a public transport strike in Kitwe which was a bonanza for taxi owners. The improvement was short lived and December figures showed that taxi demand had not otherwise picked up.

In January 2000, Motor Leasing Ltd told John that the rental arrangement was being continued for a further 12 months at the lower rate as long as some adjustment was made for the November strike. John’s lawyers wrote to Motor leasing Ltd informing them that such a proposal was unacceptable and that John was not prepared to continue with the hiring arrangement unless the rent reduction continued. Reluctantly Motor Leasing Ltd agreed to the extension.

In May 2000 another public transport strike occurred and Motor Leasing Ltd gave John four weeks’ notice, to expire on 26th June 2000, that the full rental would be charged thereafter. The transport strike ended on June 2nd and John’s business showed no sign of improving once public transport was back on the road. Accordingly, John told Motor Leasing Ltd that, as far as he was concerned, the arrangement would continue at the reduced rate until January 2001. Motor Leasing Ltd replied that it was going to sue for the difference between the original rent and the reduced rent for the entire period from February 1999. Advise John. (20 Marks)
QUESTION 4

Critically discuss the nature and effects of the case of Bell v Lever Brothers [1932] AC 161 in the development of the doctrine of mistake. Consider the present status of this doctrine by reference to authority. (20 Marks) 
QUESTION 5

Jack wanted a knitting machine for his garment business. He approached Lusaka Knitting Machines LTD (LKM) and talked to its sales representative, Freda. During discussions, Freda said that the Pearl K-100 was a very reliable machine and that the manufacturer’s information showed that the machine needed to be stopped for maintenance and adjustments for 1 hour for every 40 hours of operation. In fact the manufacturer’s information said that the machine had to be stopped for 2 hours for every 30 hours of operation. Freda showed the information to Jack but he did not see the relevant part dealing with maintenance and adjustments

Freda also said in response to an inquiry by Jack about the machines performance, “I can assure you that the K-100 will produce at a rate of 5 SMLs per hour.” (An SML is a standard measure of output for knitting machines.)

After further discussions, Jack agreed to lease a Pearl K-100 for K3million per month from LKM. Jack was asked to sign LKM’s standard form lease agreement. On the front page the details of the parties, the machine, the lease payments and a delivery date were filled in. The rest of the contract consisted of 24 printed clauses. Jack checked the front page but did not look at the 24 clauses and signed in the appropriate place on the front page.
Clause 4 provided:

“This contract is the entire agreement between the parties and it is hereby agreed that any promises or representations made by either party not appearing herein are hereby excluded and are of no effect.”

Jack asks your opinion. He tells you that the machine requires 2 hours of maintenance and adjustment every 30 hours of operation. He also tells you that it produces at a rate of 3.5 SMLs per hour. The combination of these two problems has resulted in Jack making less from the machine than he had hoped. Jack asks you what his options are. Advise Jack. (20 Marks)
QUESTION 6

(a) The principle of promissory estoppel represented a major development in English contract law. With reference to relevant case law, outline the scope, characteristics and significance of the principle. (10 Marks)
(b) Write brief notes on the rule in Pinnels case. How has this rule been given expression in subsequent decisions? (10 Marks)
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