Introduction- 

Jurisprudence as a leviathan

· What is law? What is the Nature of law?

·  The interest of jurisprudence in the general question about the nature of law is formed about the uniqueness of law both as a social political phenomenon and as an instrument of social control with more or less universal characteristics that can be discerned through philosophical analysis.

· Morality, religion and custom and etiquette also guide human conduct in some ways that are similar to law. Part of this philosophical l inquiry. Into the nature of law consists in an explanation of how Law differs from   these similar normative domains and how the law interacts with these and whether law’s intelligibility depends on them. The inquiry also considers such overlapping issues such as concepts of equality, justice, rights, culture, peace and political behavior.

· Hence jurisprudence has been said to be a Leviathan (an enormous discipline that involves interdisciplinary study and research. We cannot  learn law by learning law because law is made  as part of other disciplines  e.g. history, economics, sociology etc

· Freeman says that there are many rooms in the mansion of jurisprudence. ‘It gives jurisprudence a somewhat amorphous (something without shape or form) if not parasitic nature which makes it difficult to characterize the discipline.

· Jurisprudence studies law using insights, ideas and techniques derived from disciplines other than law.

· Justice Oliver Wendalls  observation  (p4 of Carlson Anyangwe)

 He says that a jurist is a conduit someone who goes to other disciplines and asks questions. He then comes back with ideas techniques and insight into other discipline and integrate these in to the intellectual milieu of law…..’

· Jurisprudence is a legal discipline that focuses on thought about law on the broadest possible basis.

THE PROVINCE OF JURISPRUDENCE

Covers such discipline like postmodernism, critical legal studies, feminist scholarship, critical race theory and communitarianism) the terrain of juris has really broadened.

In 1930 there was an emergence of the realists’ school of thought which shifted its analysis from analytical jurisprudence to the inquiry into the activities of the Court. In 1980, q movement known as critical legal studies then the feminist school of thought.

 PHILOSOPHY OF LAW OR A SCIENCE OF LAW

Jurisprudence is both a philosophy of law and a science of law.

 First it is concerned with law as a system of norms and as a form of social control based on certain patterns of human behavior. Thinkers like John Stuart Mill, august Comte and Emile Zola believed society like a physical world of science is governed by scientific laws.

Bertrand Russell on the other hand said that science is what we know and philosophy is what we do not know. Science is concerned with empirical observable facts while philosophy is  concerned with questions on structure hence those who seek to analyze the conceptual structure of all legal systems are legal philosophers while those who compare common elements in  different legal systems as a matter of fact than of logical necessity are called legal scientists.
NOMATIVE CHARACTER OF LAW

The law is a system of norms that sets or describes standards and rules of human behavior that should be followed. There are rules and standards that must be followed.
Failure to follow these rules and standards will attract sanctions.

 In harts Concept of law (1961) he analyses law as a system of rules. Rules are statements of accepted standards of behavior.  He posits that these rules are made up of 

(a) Primary rules ( those that impose obligations
(b) Secondary Rules (these are rules of recognition, rules of change and rules of adjudication) these rules confer power.

To him, societies were only primary rules exist is a primitive society. He says they live in a pre-legal state. Since there are no procedures for identification of these primary rules, to distinguish it from other norms, the existence of legal rules is rendered uncertain. 

Change for primary rules is difficult as change occurs through the evolutionary process through the process of customary practice. In such a society there can be no procedure for determining cases of violence or a way of enforcing these rules through the imposition of sanctions.

To evolve he says that the pre legal order of development has to be marked by emergence of secondary rules. This is when a legal state occurs. Then these rules become part of a legal system.

Rules of recognition- these remedy the defects of uncertainity.eg people usually accept a law as valid because it has been promulgated by parliament. This is a rule of recognition peculiar to their system. The ROR therefore, by stating the legal validity determines which social rules will be recognized within a particular society.

Rules of Change- remedy the static nature of primary rules by making change possible. E.g. the procedures that legislative bodies should follow when changing laws.

Rules of Adjudication- certain authorities can determine whether a primary rule has been broken and if so what procedure should be followed. Eg courts these rules discourage citizens from taking the law into their own hands.
Harts concept involves obligations. Were there is an obligation there is a rule. A person is obliged to perform an action inspired by either positive or negative consequences.

Dworkin

Disagrees with Hart that the Law is a system of rules. He gave an example of lawyers. They use standards and not rules when disputing about legal rights. 
Rules are either valid or invalid but holds that principles, policies and standards have more weight. Though they do not come from the Courts, they come out of appropriateness developed in the profession and public over time.

He says Harts rule on recognition conflict with basic democratic tenets that a judge should make laws and not apply them. He denies that judges have discretion to deny hard cases. He argues that any analysis in terms of law using rules alone overlooks the full range of legal materials which a judge uses in deciding a hard case.
