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JUDGEMENT

Cases referred to:

1. The People v The Speaker of the National Assembly 

The Hon. R.M. Nabulyato Ex Parte:  Harry Mwaanga

Nkumbula (1970) ZR 97

2. Chikuta v Chipata Rural Council (1984) ZR 38

3. Thoma Mumba v The People (1984) ZR 38

Legislation referred to:


The Constitution of Zambia Articles 11 to 26, 28, 86 and 87


The National Assembly (Powers and Privileges) Act, Cap 12, S4


The Constitution of India Article 122 (1)

On 1st December, 1997 the National Assembly decided to and suspended the applicant, Dr. Ludwig Sondashi, Member of Parliament for Solwezi Central Constituency, from sitting and enjoying all rights and privileges of the National Assembly including applicant’s emoluments as a consequence of which he now applies for an order of certiorari quashing the decision and further or in the alternative an order that the decision is null and void as the decision was made in bad faith and in contravention of Articles 20, 64, 65 and 71 of the Constitution of Zambia read with Sections 19 and 28 of the National Assembly (Powers and Privileges ) Act Cap 12.  I will use the words National Assembly, the Legislature, Parliament or the House as if they were synonymous.

The parties in this application agreed to proceed on affidavits and written submissions which have been of great assistance.  In this respect I may make mention in passing humbly that the preamble to applicant’s submission would probably have been couched in a language of a moderate tone.

When a question arises as to whether or not there has been violation of a constitutional provision, it is of no legal consequence to show that such violation was in good faith nor is it necessary to prove bad faith:  a violation is a violation if, on the facts of each case such violation is shown.  It is a question of law and not a political or social question.  We all need our cool heads in matters of such gravity.

Learned Counsel for the Attorney General (“the second respondent”), Mr. John Siame, submits that there is misjoinder of a party in respect of the second respondent.  This is how he put it:



“It goes without saying that the joining of the Speaker of



the National Assembly to this action is a misjoinder because



he was not the one who suspended the applicant.  The decision



to suspend the applicant was made by the Standing  Orders



Committee on behalf of the Plenary House.  I would therefore



urge this court to make an order to that effect.  The Speaker of



the National Assembly can only be sued where there is a specific



statutory duty imposed on him…..These proceedings are covered



by the State Proceedings Act, Cap 71 of the Laws of Zambia.”  

This does not appear to be correct.  I would have been persuaded if the submission was made with reference to the first respondent.  Actions, when they can be issued directed at the National Assembly are styled and in the name of the Speaker.  The complaint is based on a decision made by the Legislature not the Executive.  The second respondent was properly joined.

I have looked at Articles 64, 65 and 71 of the Constitution and Sections 19 and 28 of the National Assembly (Powers and Privileges) Act, Cap 12.  I find little or no assistance in all these.  In my view this is an application failing under Article 20 of The Constitution of Zambia.
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There are two issues to be determined and these are:  (1)  whether applicant’s freedom of expression contained under Article 20 of the Constitution was contravened, and (2) whether, if the answer to the first question is in the affirmative, this court has jurisdiction to grant the applicant the relief he is seeking.

I will start with the second aspect of the action: jurisdiction.  The applicant is very brief on the point.  He says this court has jurisdiction to entertain his action on the authority of The People v The Speaker of the National Assembly the Hon. R.M. Nabulyato Ex Parte:  Harry Mwaanga Nkumbula (1) where two High Court Judges made this short observation at page 101.



“We would add one word on the question of Privilege



of parliament, although it was not raised before us in 

the absence of any representative of the respondent.  It

is clear there is no privilege as such attaching to the 

Speaker as distinct from that attaching to parliament.  

Certain privileges in the carrying out of Parliamentary 

duties are certainly enjoyed by him through Parliament.

This does not, however, relieve him from the obligation

to comply with statutory duties imposed on him by the

Constitution and if he does not comply with them he is 

subject to the jurisdiction of this court.” 

As the passage acknowledges, this was obiter but there is however no doubt that the observation has been well received.  I am not aware of any authority or obiter comments to the contrary.  The respondents submit that this court lacks jurisdiction in the present application and raises what would look like nine points of law.  The learned Principal State Advocate, Mr. John Siame has advanced the issue of jurisdiction as the only defence to the application.  I stress this point.

This is not a new issue; it is centuries old.  The learned editors of Erskine May’s Treatise on the Law, Privileges, Proceedings and Usage of Parliament, 20th edition, have assigned the entire Chapter eleven to:  “Jurisdiction of courts of law in matters of privilege.”  I found the literature from the chapter very rewarding.  I will quote only two short passages which perhaps do reasonably illustrate the point.  At page 181 the learned editors do admit the difficulties which have visited the topic.

This is what they say:



“In cases affecting parliamentary privilege the tracing of a 



boundary between the competence of the courts and the 



exclusive jurisdiction of either House is a difficult question



of constitutional law which has provided many puzzling cases,



particularly from the seventeenth to the nineteenth centuries.



The history of this question affords many contradictory precedents
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in Parliament and divergent opinions and decisions in the courts.  



It is a question which has involved the courts in heated conflict

with one or the other House of Parliament and has produced more 

than one temporarily insoluble rupture between he House of 

Commons and the House of Lords.  In the course of this long

controversy much light has been thrown on the nature of 

Privilege and the relations between the judiciary and the legislature,

Although, no doubt, some unsettled questions still remain”.

Under general conclusions the authors briefly conclude in these words at page 203:



“The decisions of the courts are not accepted as binding by the



House in matters of privilege, nor the decisions of the House by



The courts.  Thus, the old dualism remains unresolved.  In theory



‘there may be at any given moment two doctrines of privilege, the

 one held by the courts, the other by either House, the one to be 

found in the Law Reports, the other in Hansard; and there is no

way of resolving the real point at issue should the conflict arise.’ 



In practice, however, there is a wide field of agreement on the



nature and principles of privilege in spite of the apparent dead-



lock on the question of jurisdiction.” 

This treatise is based on the law of the United Kingdom as it was fifteen years ago.  The problem there arises from the fact that the constitution in that Kingdom is unwritten.  We have in this Republic a written constitution and by that this nation shall be guided; it is a matter in which we have no choice: it is our constitution.

What looks like arguments advanced by the respondents closely relate to each other in many respects.  Although I do not intend to answer them seriatim, I list them for the sake of showing that they have not escaped my attention.  In a paraphrased format this I believe is what  the submission contains: (1) judicial review is not an appropriate remedy on the facts of this application; (2) business conducted in the National Assembly is privileged and not subject to review; (3) the two respondents have not breached any statutory duty; (4) since judicial review does not lie against the High Court the same goes for Parliament; (5) on a proper construction of Article 87 of the Constitution an application for judicial review is a misconception; (6) the National Assembly is empowered by Article 86(1) of the Constitution to adopt its own procedure and cannot therefore be questioned; (7) Sections 3 and 4 of the National Assembly (Powers and Privileges) Act, Cap 12 ought to be read and given effect in the same manner as Article 122 (1) of the Indian Constitution; (8) the applicant is challenging an internal matter – National Assembly internal matters cannot be questioned; and (9) by these proceedings “Parliament would be held in contempt.”
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The latter submission which I have numbered nine appeared in the conclusion of the respondents’ submission.  In fairness to the respondents I will reproduce the context in which the submission appears and it reads:



“To grant the application will create a crisis between the 



two arms of Government, namely, the Legislature and the



Judiciary as the former may not be held in contempt for



disobeying any order that may be made by this Court as



prayed.  It is my submission that Parliament is not inferior 



to this court.  This is the essence of the immunity Parliament



from outside.  Jurisdiction over its proceedings.  This is the 



strongest point for the doctrines of the separation of powers



to be employed at full throttle.  I can only advise the 



applicant to appeal to the plenary Assembly for the reversal



of the order made by the standing Orders Committee thereby



restoring his rights as a Member from the date he was suspended



up to the date such rights are restored.  He can do this by a 



petition filed on his behalf by his Party, the National Party.”

This approach as reflected in the text above ought to be a matter of concern to the legal profession.  The approach is inconsistent with the concepts of the rule of law and constitutionalism.  The question of superiority or inferiority is legally and practically irrelevant.  This country has a written constitution.  That is the starting point.

As can be seen, those arguments may be put into three broad categories which appear to be: (a) whether the remedy sought is legally available; (b) the construction of the relevant articles of our Constitution; and (c) the effect of Section 4 of the National Assembly(Powers and Privileges) Act, Cap 12.

In the case of Chikuta v. Chipata Rural Council (2) action was commenced by Originating Summons instead of a writ of summons.  This was a procedural breach of High Court Rules.  The Supreme Court then held that by that error the High Court lacked jurisdiction to grant relief even if there were merits for such relief.  This was almost a quarter of a century ago.  There has been a notable shift since then as regards technical rigidity in pleadings.  Actions are now tried on merits.  Applicants seeking for relief under constitutional provisions proceed by petition, or, in criminal cases, a Subordinate Court may make a reference to the High Court on a constitutional issue or where applicable, by a writ of habeas corpus but as a rule parties are not punished on account of adopting some court process other than that provided for by rules of the High Court.  The respondents I believe are not raising the question of jurisdiction in this sense.  The respondents are in fact saying no matter what form of action would have taken, this court lacks jurisdiction.

The Nkumbula (1) case recognizes that Parliament enjoys certain privileges.  This is as it should be and those privileges are to be within the law.  My approach to the problem is not to identify those privileges or to determine what matters are properly regarded as 
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internal proceedings but to seek guidance from the Constitution.
Article 28 (1) of the Constitution of Zambia is in these unambiguous words:



“Subject to clause (5), if any person alleges that any of the



provisions of Articles 11 to 26 inclusive has been, is being 

or is likely to be contravened in relation to him, then, without

prejudice to any other action with respect to the same matter

which is lawfully available, that person may apply for redress

to the High Court which shall –

(a) hear and determine any such application;

(b) determine any question arising in the case of any person

which is referred to it in pursuance of clause (2);



and which may, make such order, issue such writs and give such



directions as it may consider appropriate for the purpose of



enforcing, or securing the enforcement of, any of the provisions of 



Articles 11 to 26 inclusive.”

The applicant has applied “to the High Court for redress” and this is a High Court decision.  The applicant’s complaint is that his rights under Article 20 have been violated by the respondents.  Article 20 (1) is equally enacted in words which are plain.  The relevant words read thus:



“Except with his own consent, a person shall not be hindered



in the enjoyment, of his freedom of expression, that is to say, 

freedom to hold opinions without interference, freedom to 

receive ideas and information without interference, freedom

to impart and communicate ideas and information without

interference, whether the communication be to the public 

generally or to any person or class of persons, and freedom

from interference with the correspondence.”

To this provision there are three derogations as appear under Article 20 (2) (a) (b) and (c).

Privileges and immunities of the National Assembly fall under Article 87, which, for the sake of quick reference, is as follows:

(1) “The National Assembly and its members shall have such

privileges, powers and immunities as may be prescribed by

an Act of Parliament.

(2) Notwithstanding subclause (1) the law and custom of the 

Parliament of England shall apply to the National Assembly
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with such modifications as may be prescribed by or under an

Act of Parliament.” 

Where, needless to say, the law and custom of the Parliament of England is inconsistent with the Constitution of Zambia, our constitution will prevail.  The reading I have done suggests that in the United Kingdom the High Court would most likely have held that it lacked jurisdiction on an application such as this, the decision which is the basis of this judgement as made in Parliament by one of the committees “on behalf of the National Assembly” as the respondents submit.

I have had the opportunity of perusing the Indian Constitution.  The submission of the Attorney General has made reference to Article 122 (1) of the Indian Constitution and the same, fortunately has been reproduced.  I am advised this is what it provides:



“122   (1)
The validity of any proceedings in Parliament





shall not be called in question on the ground of





any alleged irregularity of procedure. 



          (2)
No officer or member of Parliament in whom powers

are vested by or under this Constitution for regulating

procedure on the conduct of business for maintaining

order, in Parliament shall be subject to the jurisdiction

of any court in respect of the exercise by him of those

powers.”

That too is clear and settled; the Indian Court would have declined jurisdiction.  The reason is self evident.  You do not need intellectual gymnastics to reach that conclusion:  It is made available by the constitution.

The Attorney General submits, of course without conviction, that Section 4 of the National Assembly (Powers and Privileges) Act, Cap 12 takes away jurisdiction from the High Court in actions against the National Assembly in the same way as Article 122(1) of the Indian Constitution does, section (4) as in these words:



“No civil or criminal proceedings may be instituted against



any member for words spoken before, or written in a report



to, the Assembly or to a committee thereof or by reason of any 

matter or thing brought by him therein by petition,  Bill, 

resolution, motion, or otherwise.” 

This is a necessary provision in a democratic society as it creates a conducive atmosphere for free debate in the House but does not purport to be a derogation to the freedom contained in Articles 11 of the Constitution.
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I cannot see how any Act other than the Constitution itself can diminish any of the rights in Articles 11 to 26 and I cannot see how any Act may purport to curtail the jurisdiction of the of the High Court contained in Article 28 of the Constitution.

The question is not whether or not Parliament is inferior to the High Court:  that is totally beside the point.  It is said and rightly so I believe that the Legislature can make and unmake.”  If, and here my opinion is probably irrelevant, the National Assembly is truly desirous of taking away from the High Court jurisdiction in actions affecting the National Assembly including actions arising out of Articles 11 to 26, let the National Assembly say so in the Constitution itself.  In the case of Thomas Mumba v The People (3), Chirwa J., as he was then, held, when the question was placed before court for determination that the then Section 53 (1) the Corrupt Practices Act was null and void as it contravened the provisions of the Constitution.  The legal implication of that decision was that the Judge was exercising the jurisdiction of the High Court and was in essence saying:  the legislature ought not to have enacted Section 53 (1).  In that decision, in plain language, the accused was questioning an action taken by the National Assembly or the Legislature which has enacted the law.  The process of enacting statutory law is internal business of Parliament.  It follows then that the distinction of internal business or otherwise need not  take any prominence in Zambia. In my view, the High Court has jurisdiction to hear this application.  That jurisdiction is constitutional.  The Legislature, when it will deem it fit, may legislate otherwise hereafter.

Learned Counsel for the respondents has made no comment on the merits of the application.  The application at hand arises out of these circumstances.  The applicant is a Member of parliament for the Solwezi Central Constituency.  On 29th October 1998 the Post Newspaper published an article which was attributed to the applicant.  The article captioned:  “COUPS CAN BE POSITIVE SAYS SONDASHI.”
There followed a very short article which was exhibited to applicant’s affidavit.  It is here reproduced in full.



“By Mukalya Nampito


Sometimes coups can bring positive changes, National Party

  
Secretary General Ludwig Sondashi said in an interview 

yesterday.  Sondashi who is also Solwezi Central Member of

Parliament and prominent Lusaka lawyer, answering on whether

the coup would have been preferable to the rule of the MMD

Government, said the attempted coup by Capt. Steven Lungu, 

Allias Capt. Solo, is a sign that all is not well in the country

And people should not pretend otherwise.

‘This calls for all political players to be level headed so that we

can have dialogue for all’  Sondashi said.  ‘Unless this is done, it

is unlikely that in this country things like this will stop.’  He said

burning issues that have aggrieved most people in Zambia are the

Nikuv register and the issue of government funding opposition 

parties’ should be addressed.

‘Everybody knows that the talks will be mishandled.  No-one 

wants coup d’etats,’  Sondashi said in reference to President

Chiluba’s national address on both television and radio reassuring

people that his government will continue to talk.”

This article was considered by one of the Committees in Parliament resulting in the suspension of the applicant from the House.  That article takes the form of a comment or applicant’s opinion.  The opinion may have been ill-timed or probably lacked a realistic assessment of the realities of our times.  I certainly would not agree with him but I will not substitute my opinion for his.

Learned Counsel for the applicant attempted in their submission to water down what the applicant said in the quoted article.  It was submitted that the article was largely a product of editing and that not much in the article may be attributed to the applicant.  I do not agree.  There is no evidence that the article was inaccurate. That is exactly what the applicant said.   It is only fair that he accepts what he said if he truly upholds freedom of expression.

The applicant  made his comments outside the House.  That is significant.  Had these comments been made within the four walls of the House the situation would have put on an entirely different complexion and I will not go into that.

I will repeat, the applicant published his opinion outside the House.   Article 20 of the Constitution provides for freedom of expression.  The action taken in the House against the applicant if allowed to stand would have the negative effect of curtailing applicant’s freedom of expression:  he would never know when he might offend Parliament and that is what would not be allowed.  There can be no freedom of expression where there is some potential sanction to follow.  Freedom of expression is provided by the Constitution and can only be diminished by the Constitution or by the consent of the owner.  In my humble opinion applicant’s rights under Article 20 of the Constitution were violated when he was suspended.  The application succeeds.  In my view the applicant is entitled to his pecuniary rewards which he would have received had he not been suspended and to such benefits shall be added interest at the rate of 50% from the date such earnings were due.  I enter judgement for the applicant in those terms.  I have not been persuaded that any other or further relief would be appropriate.

The points of law argued were such that costs shall be borne by each party.
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Dated this 8th day of July 1998.






TAMULA KAKUSA






           JUDGE         

